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WHAT DOES PUBLISHING DEAL WITH?  THE SONGS
· What is a song?  Lyrics & Melody.
· Arrangements are not part of the basic song.
· A copyright is the legal definition of a song or other intellectual property.

· A song is considered copyright protected the moment it is set to permanent media.
· In Norway, the songwriter is usually considered the owner of the copyright.  However, the songwriter can assign some or all of the rights associated with that copyright to another company or individual.

· In Scandinavia, copyrights are protected for a period of life of the author plus 70 years.

· In some countries (such as the USA) it is common for a writer to transfer ownership of the actual copyright itself (not just the rights associated with that copyright).  While allowed by Norwegian law (often called “work for hire”), the original writer must always be identified. Check contract for phrase, “assignment of copyright.”
· The rights associated with a copyright can be assigned without transferring ownership of the copyright.

THE PARTIES

· The Songwriter
· Songwriters who write the entire song themselves

· Songwriters who co-write lyrics or melodies with another songwriter

· Songwriters who write in teams

· Songwriters who are also producers

· Songwriters who are also artists

· A songwriter, as the original owner of the copyright, is also the publisher of that copyright unless or until he or she transfers the rights associated with that copyright to another person or company (a publisher).

· The Publisher
· What does a publisher do?
· A publisher is a company or individual that administers (manages) the rights associated with a copyright on behalf of the songwriter.

· A publisher represents a copyright in the following ways:

· Promoting a copyright to potential users.

· Issuing licenses to those users allowing the legal use of the copyright.

· Collecting the money from the licensing and use of the copyright.

· Prosecuting illegal use of the copyright.

· The relationship between the publisher and the songwriter

· Different types of songwriters need different types of publishers:

· Songwriters who write songs for other people or projects.  

· Need publishers who will place those songs (called ”song plugging”) by promoting them to:
· Artist managers

· Record producers

· Record company A&R executives

· Directly to artists

· What else may these writers need?

· Collect money earned by the licensing of the copyrights

· Prosecute illegal use of the copyrights

· Money to live on – either as an advance (to be paid back from earned royalties) or as a regular stipend (in which case the publishing company usually owns more of the copyright.
· Publishers who will produce demos of the material to be presented.

· Songwriters who are also artists performing their own material.

· Need publisher who will promote the performance of the songs (the artist) as well as the songs themselves.  These writers need publishers who:
· Work to present the artist/songwriter to the record company A&R

· May need publishers who will produce demos of the material to be presented.

· Book artist/songwriter into showcases for industry & press

· Present the artist/songwriter at industry conferences

· Present artist/songwriter to international publishing partners

· Promote the artist/songwriter songs to film & TV production companies and advertising agencies

· Types of publishers

· Songwriters with their own publishing companies

· Upside:

· Not a bad idea as it forces writers to learn about publishing.

· Allows songwriters to deal with other publishers as a company (not as a person).

· Downside:

· Requires more of songwriter’s time to deal with administration issues.

· Can get complicated, especially if the songwriter is co-writing – especially if co-writers are not professionals.

· Good idea:

· Register a company and then the writer has the option to self-publish or not.

· Managers with publishing companies

· Upside:

· May make the manager work harder.

· Downside:

· Way too much control in manager’s hands.  

· Publishing is forever; management isn’t!

· Good idea:

· Managers should only request percentage of income while they are representing the artist/songwriter.  Build in sunset clause for end of contract.

· Producers or production companies with publishing companies

· Upside:  

· Many established production companies have high-level contacts and will be more likely to promote songs they control throughout their entire network.

· Downside:  

· Many producers insist on publishing rights even if they did not actually help write the song.

· Good idea:  

· Agree ahead of time on what constitutes songwriting:  a word here or there changed in the lyrics at producer’s suggestion does not mean that producer is entitled to have writing percentage. 

· Do a production agreement ahead of time.

· Independent small or midsize record companies with publishing branches

· Upside:  

· Record company will say that having publishing means they can do more promotion and that they will have more incentive to work artist.

· Downside: 

· Just because a record company signs publishing rights, it does not mean that it will work them!  Be careful of putting all your eggs in one basket.

· Good idea: 

· Make certain that the record company’s publishing branch is a separate entity with separate staff. 

· Do not allow cross-collateralization of record and publishing income/expenses.

· Small to midsize indie publishing companies

· Upside:  

· Usually more willing to sign beginning artists and are often extremely dedicated to that artist.

· Downside:  

· Small companies may not have the resources or contacts to take your artist to the next stage.

· Good idea:  

· Make any deal contingent on what the company can get for you
· Large indie publishing companies

· Upside:  

· Usually have more resources and can pay some advance.  

· Will have quite good international connections.

· Downside:  

· Many larger indies have been in the business for a long time and are therefore more conservative about their promotional ideas and deal structures.
· Good idea:  

· Try to limit the deal to a couple of albums worth of material or a shorter term such as 3-5 years.  

· Major publishers affiliated with major record companies

· Upside:  

· Larger budgets mean larger advances – but realize that advances must be recouped!

· Downside:  

· Majors usually insist on worldwide deals, and the U.S. branches will insist on assignment of copyright.  

· Only the branch that signs the act will be active in promoting it.

· Good idea:  

· Keeping your advances lower ensures that you recoup and means that you have more power when it comes time to renegotiate.

· Proactive

· Passive
PUBLISHING RIGHTS – What are the Rights Associated with a Copyright?

· Broadcast/Public Performance 
· The right to perform a song in public through:
· Radio

· Television

· Concerts

· Clubs

· Shops, restaurants, gyms or anywhere else where music is used to attract customers to a place where goods or services are sold or provided

· Internet streaming 
· Songs are registered with a performance rights organization (PRO), which keeps track of how many times that song is played in public.  
· The PRO issues blanket licenses for all the songs in its system on behalf of the songwriters and publishers it represents to all broadcasters or other companies using that music.
· The PRO collects fees from those licensees which it then distributes back to the songwriters and publishers. 
· Most countries have their own PRO, which tracks performances of works by authors from that country as well as works written by foreign authors.  
· All of the world's PROs have reciprocal agreements with each other that allows them to collect royalties for each other's authors.
· Not all PROs are the same!  TONO allows for dual membership.  Be careful to select the right PRO to represent your works.

· Mechanical Reproduction
· The right to reproduce and distribute a copyright through

· CDs

· DVDs

· Tapes

· Ringtones

· Downloading

· Music boxes and other methods 
· The publisher, songwriter or license clearance agency issues a Mechanical License to the record company allowing the reproduction and (usually) the distribution of the copyright in return for paying a royalty for that right.

· If the songwriter is also the recording artist, this license is often included in the recording contract.  
· If the songwriter is represented by a publisher (whether or not the songwriter is the artist) the license is obtained from the publisher.

· The record company pays these royalties (called "Mechanicals") usually for copies that are distributed and sold, not for all copies manufactured.

· Rate Structures
· Rate:   There are three different formulas used to determine mechanical royalty rates, depending on the country: 
· % of Retail Selling Price (RSP) 
· % of PPD (Price Paid to Dealer)

· Per song fixed rate  
· In RSP & PPD calculations the percentage is divided by the number of minutes on the CD to give each minute a value.  That amount would be multiplied by the number of minutes in a song to determine the mechanical royalty.

· Synchronization
· The right to use a copyright by "synching" it with a visual image:

· Films

· Television shows
· Advertisements

· Games
· Art installations and slide presentations 
· A publisher grants a license to allow a copyright to by used in synchronization with a visual image.  
· This license is called a Synchronization (Synch) License, and usually includes:

· The right to synchronize the copyright.
· The right to reproduce and distribute the copyright (so that the company can send out copies of the film or TV show to cinemas or television stations).
· The right to publicly perform the copyright (so that the film or TV show can be shown or broadcast).
· If the film or TV producer is using a recording of the copyright, they will also have to get a license from both the publisher (for the use of the copyright) and the record company (for the use of the recording of that copyright).

· If the producer is having one of the characters perform the song (instead of using a recording) they will still have to get a license from the publisher for a featured performance of the song.
· Because the Synch License includes multiple rights, there is usually a larger fee paid up-front, depending on:

· How big is the song being used 
· How big is the show or film (and what is its music budget)?
· How much of the song is used
· How is the song used:
· Background instrumental or background vocal

· Featured use (where the characters in the show are singing or dancing or if the artist is performing the song on camera)
· Closing credits

· Opening credits

· Theme song (for TV show)

· Title song (for film)

· Synch licenses for films and TV are usually granted for worldwide use in perpetuity.  

· Advertising synch licenses have limited terms and territory, and can pay extremely high amounts of money as the song is used to endorse a product

· Advertising use is based on:

· How big is song being used

· What kind if campaign/product

· Territory of campaign

· Length of campaign

· Exclusivity

· Synch Licensing can be very good money because music that is licensed for TV shows or films (and in some countries for advertisements) also earn:

· Performance royalties when the show, film or ad is broadcast on TV or cable

· An additional “option” fee is often paid if that show or film is then sold on video tape or DVD

· Soundtrack CDs, which generate:

· Mechanical royalties 
· Performance royalties from radio play of that soundtrack

· Cover versions by other artists
· Print
· The right to produce printed copies of the copyright by:

· Sheet music

· Song book collections

· Orchestral scores

· Lyrics in books, greeting cards and other uses

· The publisher grants a license to a print music company, sometimes another publisher that specializes in print publishing.
· The fee is usually based on a percentage of the Retail Selling Price (RSP), divided by the number of songs contained in the songbook, or if only that song is to be printed and sold then the amount is a fixed percentage with some of the sales calculated and paid in advance.  
· Prices for symphonic works are also calculated by the number of different parts in the piece, and are often rented to orchestras for a fee.

· Derivative Works
· The right to modify a copyright by:
· Doing translations

· Using a portion of the copyright within another song (samples)

· Joke versions  
· The person or artist wishing to make the derivative work must contact the publisher of the work to be sampled and ask permission by submitting an example of how the original copyright would modified or incorporated into a new song (in case of samples).
· The original publisher (or writer) has the right to refuse the use of the original copyright, or to request payment of anything from a small fee to a large fee together with a percentage of the publishing rights of the new song as payment for the use.  
· In the case of sound samples, the original record company must also be contacted if a sample of the original recording is used.  
· Please note that even if the samples (copyright and recording) are cleared for use by the original publisher and record company to be incorporated in a new song, that clearance only allows use for the release and distribution of a CD -- NOT for the use of those samples in a film, TV show or advertisement.  
· New licenses MUST be obtained from both the original publisher and record company for each new use of the samples in the song!  
· Special permission must also be received for other derivative works, such as joke versions and stage adaptations.

· Electrical Transcription
· The right to use (and often re-record) a copyright as:

· Background music (Muzak)
· Syndicated radio

· Music libraries

· Inflight airline entertainment

· Karaoke systems  
· The publisher or a separate licensing agency specializing in this type of licenses issues a license to the company wishing to use the copyright.

· The rate paid depends on the use; for in-flight airplane use or Muzak it is based on a flat licensing fee calculated by the estimated number of people who will hear the music 
· For other uses it depends on the number of units sold
· First Use
· The right to record and commercially release a copyright for the first time.
· A publisher finds an artist to record the song, usually by contacting the artist's record company, producer or manager.  
· The publisher presents the song to the artist (known as "song plugging") and if the artist is interested in the song the artist requests a short-term "hold" on the song to keep anyone else from being allowed to record it.  
· The artist will record a demo version and once the song is approved, recorded and released, the publisher is paid an up-front fee, the size of which is determined by the status of the artist, the recording budget and the estimated potential value of the song.

Additional Notes on Performance Royalties:  When a song is represented by a publisher, the performance rights organization representing that copyright splits the payment of monies collected according to the agreement that the publisher has with the songwriter.  In most cases, at least 1/2 of the money collected is paid directly by the PRO to the songwriter.  This represents the writer's share. The remaining 50% (representing the publisher’s share) is distributed per the writer’s agreement with his or her publisher.  Performance royalties are calculated on a 200% basis, with 100% representing the writer's share and 100% representing the publisher's share.

Example:  

A publisher has a contract with the writer that allows the publisher to collect all the income from publishing, but allows the publisher to keep only 50% that income.  In this example, if the PRO collects $200, the writer would get $100 directly (which represents 100% of the writer's share) and the publisher collects the other $100 (which represents 100% of the publisher's share), but can only keep 50% of that publisher's share ($50).  Therefore, $100 (100%) of the writer's share + $50 (50%) of the Publishers Share (which the publisher keeps) + $50 (50%) of the publisher's share (that is sent to writer or applied to recouping the writer’s advance) = $200 (200%) of the total performance royalties.


If you have been paid an advance by your publisher, that publisher can (in Europe) place a “session” with your PRO to collect all your performance right income (publisher and writer shares), and – unless otherwise specified in the contract – may even collect money generated by works that are not covered in your contract.

PUBLISHING CONTRACTS
· Full Publishing
When a writer transfers the copyright and assigns 100% all of the rights (and 100% of the earnings from those rights) to a publisher, usually in perpetuity, usually in exchange for a monetary advance and sometimes a regular retainer.  This is common in the USA, but less so in many other countries as the publishing company actually owns the song itself in a full publishing deal.   Companies in other countries offer full publishing deals but the copyrights must revert back to the writer after a number of years.  Full publishing deals are most common in Nashville, and often (with a reputable company) pay a good sized advance and possibly also a monthly stipend for the writer to live on.

What it Means:  The publisher administers the rights and collects and keeps 100% of all the money earned from the publishing rights.  Writer gets his share of performance royalties.

· Advance amount:  Large + retainer (usually)

· Deal Term/Retention Period:  20-50 years term, life of copyright retention

· Copyright Ownership:  Publisher

· Publishing Percentage of All Royalties:  Publisher

· Writer's Percentage of Performance Royalties:  Writer (Except in Europe if a session has been placed and writer is un-recouped)
· Co-Publishing
When a writer transfers a portion of the copyright (most often 50%) and control over 100% of the publishing rights a publisher for a smaller monetary advance.  More common in the U.S., and with the larger publishers will usually pay a good advance.

What it Means:  The publisher administers the rights and collects 100% of the money earned from the publishing rights, but only keeps whatever percentage of that money they are allowed to keep according to the contract.  Note that the publisher will repay any expenses (including the advance) out of the writer's share of earnings before paying the writer.  Writer gets his share of performance royalties.

· Advance Amount:  Medium to Large

· Deal Term/Retention Period:  15-20 year term, life of copyright retention

· Copyright Ownership:  Joint

· Publishing Percentage:  Publisher or Joint

· Writer's Percentage:  Writer (Except in Europe if a session has been placed and writer is un-recouped)
· Administration
When a writer retains ownership of the copyright and temporarily assigns a portion of the publisher's share of rights to a publisher in exchange for the publisher's services in administering the copyright.

What it Means:  The publisher administers the rights and collects anywhere from 10% to 100% of the earnings, and keeps anywhere from 10%-50% (depending on how active the publisher is) of the money.  In the U.S., many administrative publishers are just collection agencies, and do not promote the copyrights.  These companies usually keep just 10% -15% of what they collect.  Keep in mind that as assignment of copyright deals are illegal in most countries outside of the U.S., most European deals are technically administration deals.  These will usually have a higher advance, a longer term, higher publishing splits (especially for their sub-publishers) and longer retention periods – but the publisher should be more proactive than the U.S. version of an administrative publisher.
· Advance Amount:  Small to medium

· Deal Term/Retention Period:  3-10 term, 20 years to life of copyright retention

· Copyright Ownership:  Writer

· Publishing Percentage:  Joint

· Writer's Percentage:  Writer

· Sub-Publishing
When a publisher assigns the publishing rights associated with the copyright to a third party to administer.  Used most often when dealing with foreign territories.

What it Means:  The sub-publisher collects 100% of the money earned in its territory, deducts it's share, then forwards the remaining money to the original publisher, who deducts their share and then pays the writer what's left.  Some contracts require any sub-publishing money to be deducted from the original publisher's share.  This is called an “at source” deal.
· Advance Amount:  Small to medium

· Deal Term/Retention Period:  3-5 years, or album-by-album basis

· Copyright Ownership:  Same as original deal between original publisher and writer

· Publishing Percentage:  Joint

· Writer's Percentage:  Writer







